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Stock Option Reporting Requirements 
 

            
 
Corporations that sponsor incentive stock option plans (“ISO plans”) and employee stock 
purchase plans (“ESPPs”) have two annual reporting requirements:1

1. An annual report must be filed with the Internal Revenue Service (“IRS”) regarding the 
exercise of ISOs and the transfer of shares under an ESPP that occur during the year 
(the “Information Return”) and 

2. An annual summary statement must be provided to each person who is an optionee or 
participant regarding the person’s stock transfers under the ISO plan or ESPP (the 
“Information Statement”). 

Information Returns 

By law, the first Information Returns were required to be filed with the IRS for calendar year 
2007.  However, the IRS has waived this reporting requirement for 2007 because it has not yet 
issued guidance as to the information required to be reported and the deadline for such 
reporting.  For more information about the waiver, see IRS Notice 2008-8, 
http://www.irs.gov/pub/irs-drop/n-08-08.pdf.  

The IRS has stated its intent to issue guidance on this reporting requirement, but it is not clear 
when that guidance will be issued.  However, the IRS has indicated the Information Return likely 
will require information similar to the Information Statement (see below) and that its guidance 
will be retroactive to January 1, 2007.  

Employee Information Statements 

Distribution Deadline2   

Information Statements with regard to stock transfer transactions occurring in a calendar year 
are required to be distributed no later than the January 31st immediately following the end of the 
calendar year.  For example, for stock transactions occurring in calendar year 2008, the 
Information Statement deadline is January 31, 2009. 

A corporation may request an extension of up to 30 days in which to furnish the statements.  
The IRS will grant extensions only for good cause.  This request must be in writing and must be 
filed before the regularly applicable statement deadline.  The request must specify the reasons 

                                                 
1 Section 6039 of the Internal Revenue Code of 1986, as amended. 
2 Treasury Regulation Section 1.6039-1(c). 
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why the extension is needed and the employer identification number (“EIN”) of the corporation 
required to furnish the statements.  

ISO-Related Statements3   

A corporation that transfers stock to a person pursuant to an ISO plan must provide a written 
statement that includes the following information: 

◊ The name, address and EIN of the corporation transferring the stock; 

◊ The name, address and identifying number of the person to whom the shares of stock 
were transferred; 

◊ The name and address of the corporation the stock of which is the subject of the option 
(if other than the corporation transferring the stock);  

◊ The date the option was granted; 

◊ The date the shares were transferred to the person exercising the option; 

◊ The fair market value of the stock at the time the option was exercised; 

◊ The number of shares of stock transferred pursuant to the option; 

◊ The type of option under which the transferred shares were acquired; and 

◊ The total cost of all the shares. 

This statement is required for each calendar year in which an ISO is exercised, regardless 
whether the shares acquired upon exercise were subsequently sold. 

We believe this statement can be distributed at any time during the year—its distribution need 
not be delayed until after the end of each calendar year.  Often, a corporation’s administrative 
practice is to issue a statement to confirm an option exercise shortly after a participant exercises 
all or part of an option.  We believe that, as long as this statement contains all of the required 
information, the Information Statement requirement should be satisfied.   

ESPP-Related Statements4   

As described below, the Information Statement requirements for ESPPs are slightly different 
than for ISOs.   

                                                 
3 Treasury Regulation Section 1.6039-1(a). 
4 Treasury Regulation Section 1.6039-1(b). 
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Upon the first transfer of legal title of the shares acquired under an ESPP, the granting 
corporation must provide a written statement that includes the following information:  

◊ The name and address of the corporation whose stock is being transferred; 

◊ The name, address and identifying number of the employee transferring the shares;  

◊ The date upon which the stock was transferred; 

◊ The number of shares transferred; and 

◊ The type of option under which the transferred shares were acquired.  

The requirement to provide this Information Statement is triggered by the first transfer of legal 
title of the shares acquired under the ESPP—an Information Statement is not required for the 
acquisition itself or for any subsequent transfers.  This is illustrated by the following example: 

Example 

Employee E purchases shares under an ESPP in 2005 and initially receives a certificate 
for the shares.  In 2007, E deposits these shares into a brokerage account.  In 2009, E 
sells the shares. 

An Information Statement is required to be provided to E by January 31, 2008 (for 2007, 
the calendar year in which the shares were deposited into E’s brokerage account).  No 
Information Statement is required for the purchase in 2005 or the sale in 2009.  

If, however, the shares had been initially deposited into E’s brokerage account (that is, 
upon purchase in 2005), the Information Statement would be required only after E sells 
the shares in 2009. 

Since the granting corporation’s reporting obligation is triggered by the first transfer of legal title 
of the shares, it is unlikely that a statement distributed to an ESPP participant shortly after each 
purchase would fulfill the Information Statement requirement.  

Delivery of Information Statements5   

Information Statements must be provided in writing.  A paper copy can be mailed to the 
person’s last known address in the corporation’s records.  Alternatively, Information Statements 
can be provided electronically to each recipient who has given affirmative consent, as long as 
the guidelines that apply to electronic distribution of Forms W-2 are followed.6   

                                                 
5 Treasury Regulation Sections 1.6039-1(d) and (f). 
6 See, Treasury Regulation Section 31.6051-1(j). 
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Penalties for Noncompliance 

Failures to timely file Information Returns or include all required information can result in 
penalties to the corporation of an amount up to $50 per return not filed, up to a maximum of 
$250,000 for all such failures in a calendar year.7

Failures to timely provide the Information Statements or include all required information can 
result in penalties to the corporation of an amount up to $50 per statement, up to a maximum of 
$100,000 for all such failures in a calendar year.8

Intentionally disregarding the Information Return and Information Statement requirements can 
result in higher penalties and the maximum annual penalty limits do not apply. 

 

 

 
This document is intended to provide you with general information about employee benefits issues.  
The contents of this document are not intended to provide specific legal or tax advice.  Your receipt of 
this document does not create an attorney-client relationship between you and us.  If you have any 
questions about the contents of this document or if you need legal advice as to an issue, please 
contact your regular Brownstein Hyatt Farber Schreck, LLP attorney or one of the following members 
of the Firm’s Employee Benefits Group:  
 
Nancy A. Strelau  303-223-1151  nstrelau@bhfs.com 
Andrew S. Brignone  702-464-7006  abrignone@bhfs.com 
Adam P. Segal  702-464-7001  asegal@bhfs.com  
Nancy L. Walker  303-223-1142  nwalker@bhfs.com  
Matthew J. “Mike” Kavanagh 303-223-1175  mkavanagh@bhfs.com 
Nathan T. H. Lloyd  702-464-7054  nlloyd@bhfs.com  
Mike V. Infuso  702-464-7085  minfuso@bhfs.com  
Kirk M. Reynolds  702-464-7024  kreynolds@bhfs.com   
 
Denver Office      Las Vegas Office 
410 Seventeenth Street     300 South Fourth Street 
Suite 2200      Suite 1200 
Denver, CO 80202     Las Vegas, NV 81601 
 
© 2008 Brownstein Hyatt Farber Schreck, LLP.  (No claim to original U.S. government material.)  All rights reserved.  The 
material herein may be reproduced, in whole or in part, with acknowledgement of source and copyright.  This communication 
may be considered attorney advertising in some states. 

 

                                                 
7 Code Section 6721. 
8 Treasury Regulation Section 1.6039-1(e); Code Section 6722.  
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